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United States Court of Appeals for tne 

District of Columbia 


1 In the United States Court of Appeals for the I 

District of Columbia. 

December 23, 1936 
Original No. 2690. 

Alfred M. LaForest, Petitioner, i 


vs. 


Board of Commissioners of the District of Columbi 

I 

An appeal is granted by the full court, confined however 
to the single question whether the statute complained of 
embraces an unconstitutional delegation of power to! the 
Commissioners. 

Per Curiam, 

December 23, 1936. 

Test: 

MONCURE BURKE 
Cleric of the United States Court of 
Appeals for the District of Columbia. (Seal) 

2 In the United States Court of Appeals for the 

District of Columbia 

Docket No. 2690 

Alfred M. LaForest 1737 W Street, S. E., Plaintiff l in 

Error, | 

vs. j 

Board of Commissioners of the District of Coltjmi^ia, 

Defendants in Error. 

Stipulation of Facts for the Purpose of Record in fhe 

Above Cause 

Alfred M. LaForest, plaintifiF in error, was arresb^d on 
the 22nd day of January, 1936, upon the charge of exceed- 
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ALFBED M. LAFOKEST V. BOARD OF COMMRS. OF D. C. 


ing the speed limit of Twenty-two (22) miles per hour, to 
which he entered a plea of guilty in the Police Court on the 
24th day of January, 1936. The charging ofl&cer testified to 
Thirty-six (36) miles per hour on Bladensburg Eoad, North¬ 
east, in the City of Washington, District of Columbia. A 
fine of Seven Dollars ($7.00) w’as paid by Alfred M. La- 
Forest. 

On February 3, 1936, the Commissioners of the District 
of Columbia, through their designated agent, the Board of 
Revocations and Restorations of Operators’ Permits, en¬ 
tered the following order: 

‘‘10978 February 3, 1936 

ORDERED: 

That under authority of Section 13, paragraph (a) of 
the Act of Congress, March 3, 1925, as amended July 3, 
1926, as amended July 1, 1931, the permit issued to 

Alfred M. LaForest 

to operate a motor vehicle in the District of Columbia is 
hereby suspended for a period of fifteen days from the date 
of surrender of his permit in the interest of public 
3 safety, and his District of Columbia permit No. 

299-144 is herebv ordered returned to this office after 
the expiration of five days from this date. This suspension 
is ordered for the reason that the said Alfred M. LaForest 
was convicted for traffic violations as follows: 

Date Offense Fine 

January 22, 1936 Speed, 36 mi. $7.00 

A permit may be issued to the said Alfred M. LaForest 
at the expiration of fifteen days, but the issuance of such 
permit shall be subject to examination on the traffic regula¬ 
tions. 

BY DIRECTION OF THE BOARD 
(Stamped) W. H. MURPHY 
W. H. MURPHY 

Secretary to the Board of Revocations 
and Restorations of Operators^ Permits. 


MM 
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Official copy furnished 

Traffic Bureau I 

Permit Dept. | 

A. M. LaFOEEST’’ j 

Said order was served on the plaintiff in error on Alpril 
5, 1936. 

On April 9, 1936, plaintiff in error filed with the Com¬ 
missioners of the District of Columbia an appeal from! the 
order above set forth, and the operation of said order |was 

thereupon stayed. I 

On September 16, 1936, eight (8) months after the afore¬ 
said conviction, plaintiff in error was notified that a near¬ 
ing would be held before the said Board of Eevocations on 
September 24, 1936, which hearing was duly had. iThe 

arresting officer testified at such hearing that he paced the 
plaintiff in error for one block at thirty-six (36) miles per 
hour; that traffic was light at the time; that the streets 
were dry and it was one-half block or one block from 
4 the thirty (30) mile zone; that there were no iross 
streets on the left hand side; that he had called the 
Traffic Division and found no record on Alfred Mj La- 
Forest’s card. Mr. LaForest testified that he had h^ no 
charges against him for over ten (10) years; that h^ was 
an assistant manager for an insurance company and needed 
and used his car constantly in his business; that he liad a 
wife and three children. | 

The said Board of Eevocations and Restorations of Op¬ 
erators’ Permits thereupon made a report to the Coimnis- 
sioners of the District of Columbia which set forth the evi¬ 
dence taken at said hearing and recommended that tlie or¬ 
der of February 3, 1936, be sustained. I 

Notice was sent to plaintiff in error on October 14, j1936, 
that the Commissioners had carefully considered the facts 
and had approved the action of the Board of Revociitions 
suspending his license. 

On October 17, 1936, the Board of Revocations nc^tified 
the plaintiff in error by letter that the Commissioneijs had 
sustained the order of the Board of Revocations and that 
it was necessary that his permit be turned in immedjately. 
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ALFRED M. LAFOREST V. BOARD OF COMMRS. OF D. C. 


Whereupon petition for Writ of Error was presented to 
this Court. 


NATHAN M. LUBAB 
Attorney for Plaintiff in Error 
Bank of Commerce & Savings 
Cor. Seventh & E Sts., N. W. 
W^ashington, D. C. 


ELW'OOD SEAL 

W 

VERNON E. WEST 
JAMES W. LAUDERDALE 
Attorneys for Defendants in Error 
District Building 
Washington, D. C. 


5 Endorsed: No. 6890 In the United States Court of 
Appeals for the District of Columbia Alfred M. 

LaForest, 1737 W Street, S. E., Petitioner, vs. Board of 
Commissioners of the District of Columbia, Respondents. 
Stipulation of Facts for the Purpose of Record in the 
Above Cause. Nathan M. Lubar, Attorney for Plaintiff in 
Error, Commerce & Savings Bldg., 7th & E Sts., N. W., 
Washington, D. C. United States Court of Appeals for 
the District bf Columbia Filed Jan 5- 1937 Moncure 
Burke, Clerk. 

6 In the United States Court of Appeals for the 

District of Columbia 


Docket No. 2690 

I 

Alfred ]M. LaForest, 1737 W Street, S. E., Plaintiff in 

Error, 


vs. 

Board of Commissioners of the District op Columbia, 

Defendants in Error, 

Designation of Record 

The Clerk will please include in the record on the Writ 
of Error allowed herein, the following only: 

1. Order of the Court allowing the Appeal. 

2. Stipulation of Facts. 


ALFRED M. LAFOBEST V. BOARD OF COMMRS. OF D. C. 
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3. This Designation. 

NATHAN M. LUBAE, 

Attorney for Plaintiff in Error, 
Commerce & Savings Bldg., 

7th & E Sts., N. W., I 

Washington, D. C. | 

7 Endorsed: No. 6890. LaForest, Plaintiff in ejrror, 
V. Board of Commissioners of the D. of C. Desig¬ 
nation of record. United States Conrt of Appeals foi[ the 
District of Columbia Filed Jan 4 1937 Moncure Burke, 
Clerk ! 

Endorsed on Cover: No. 6890 Alfred M. LaForest, 
Plaintiff in Error, vs. Board of Commissioners of the I Dis¬ 
trict of Columbia. United States Court of Appeals for the 
District of Columbia Filed Dec 24 1936 Moncure Burke, 
Clerk 
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IN THE 
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OCTOBER TEEM, 1936 

Docket No. 2690 

Alfred M. Laforest, 

Plaintiff-in-Err or, 
vs. 

Board of Commissioners of the District 

OF Columbia, j 

Defendants-in-Error, j 

I 

_ ! 

BEIEF OF PLAmTIFF-m.ERROE | 

Statement of Facts 

The record shows that plaintiff-in-error was arre sted 
January 22,1936, and charged with exceeding the speed 
limit of 22 miles per hour, to which charge he enijered 
a plea of guilty in the Police Court and paid a fii^e of 
$7.00; that he was notified later by the Boarfl of 
Revocations and Restorations of Operators’ Peimits 
that his permit to drive was ordered suspended' for 
fifteen days in the interest of public safety by reason 
of his conviction at a speed of 36 miles per hour. 

Appeal was duly made to the Commissioners of the 
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District of Columbia who referred the matter back to 
the Board of Revocations for hearing. At such hearing 
the officer testified that he paced the plaintiff-in-error 
one block at 36 miles per hour, that traffic was light, 
the streets dry, that there were no cross streets on the 
left hand side, that it was within one-half block or one 
block from the 30-mile zone, that he found no record 
at the Traffic 'Bureau as to previous charges or con¬ 
victions of pl'aintiff-in-error. Plaintitf-in-error testi¬ 
fied that he had no charges against him for over ten 
years, that he needed and used his car constantly in 
his business. 

The said Board of Revocations thereupon submitted 
to the Commissioners their report recommending that 
the Board’s previous order of suspension be sustained. 

The Commissioners affirmed such recommendation. 

Whereupon this writ of error was presented to this 
Court and, upon Motion for Reconsideration, was 
granted by the full Court upon the single question 
whether the statute complained of embraces an un¬ 
constitutional delegation of power to the Commis¬ 
sioners. 

The Statute 

“Sec. 13 (a). Except where for any violation of this 
act revocation of the operator’s permit is mandatory, 
the Commissioners or their designated agent may with 
or ivithout a prior hearing revoke or suspend, an opera¬ 
tor's permit for any cause which they or their agent 
may deem sufficient: Provided, That in each case where 
a permit is revoked or suspended the reason therefor 
shall be set out in the order of revocation or suspen¬ 
sion: Provided further. That such order shall take 
effect five days after its issuance unless the holder of 
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the permit shall have filed within such period, written 
application with the Commissioners of the District| of 
Columbia for a review of their order or the order | of 


their agent, and, if upon such review, the Commissioners 
shall sustain such order, the same shall become eflPective 
immediately * * D, C, Code, (Supp. II) T| 6, 

Sec. 250. (Italics supplied.) I 


Argument 

The discussion as to this Act of Congress and its 
application has been limited by this Court to the sii](gle 
question: I 

“Does the statute complained of embrace an un¬ 
constitutional delegation of power to the Commis¬ 
sioners?’^ 


I. THE COMMISSIONERS 


“The Commissioners of the District of Columbia 
are creatures of statute, and possess no impued 
powers.” Fay vs. McFarland, 32 App. D. C. ^95. 

I 

“Their authority to act must be gathered fromj the 
express terms of the law granting it.” Fay\ vs. 
McFarland, supra. \ 

“Undoubtedly, the Commissioners have 6uch 
powers only as have been delegated to them, by 
Congress.” Smithson vs. D. C., 42 App. D. C. 184. 

“The Commissioners of the District of Coluifibia 
are administrative officers with ministerial po'^ers 
only.” Parsons vs. D. C., 35 App. D. C. 326; 
Rudolph vs. U. S. ex rel. GUlot, 37 App. D. C. 455. 

“The necessary operation of these provisions of 
the statutes is to cause the District Commissioners 
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to be merely administrative officers with minis¬ 
terial powers only. The sum of the municipal 
powers of the District of Columbia are neither 
vested in, nor exercised by the District Commis¬ 
sioners. They are, on the contrary, vested in the 
Congress, of the United States, acting pro hac vice 
as the legislative body of the District, and the 
Commissioyiers of the District discharge the func¬ 
tions of administrative officials.^* D. C. vs. Baileyj 
171 U. S. 161. (Italics supplied.) 

n. DELEGATION OF POWER 

“The Commissioners are not the municipality, but 
only the executive organs of it; and Congress has 
resented to itself, not only the power of legislation 
in the strict sense of the term, which it cannot 
constitutionally delegate to anyone or to any body 
of men, but even the power of enacting municipal 
ordinances, such as are within the ordinary scope 
of the authority of incorporated municipalities.’’ 
Coughlin vs. D. C., 25 App. D. C. 251. 

“Generally speaking, the rules of law which gov¬ 
ern the' constitutionality and validity of statutes 
and Municipal Ordinances apply to those regulat¬ 
ing motor vehicles.” State vs. Brogden, 84 Fla. 
520; Huston vs. DeMoines, 176 Iowa 455. 

“A regulation should be construed liberally in 
favor of the owner or operator of the motor vehicle 
and strictly against the government.” State vs. 
Baker, 128 A. 888. 

“Under Section 8 of Article 1 of the Constitution 
the exclusive right to legislate for Ihe District of 
Columbia was reserved to Congress.” Crane vs. 
D. C.,'o3 App. D. C. 159. (Italics supplied.) 
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“It is doubtful whether Congress has the po'vfc'er 
to delegate to a board the power to determine 
• * * It would seem to be more appropriate 

for Congress itself to specifically define -what snail 
constitute such.’^ Czarra vs. Board of Med. 
Supv’rs., 24 App. D. C. 251. j 

“A purely legislative power cannot be delegajted 
by Congress.” In re Dugan, 6 D. C. 131. | 

“Congress cannot delegate the lawmaking power 
with which it is vested by the Constitution; but 
may lay down policies and establish standards, 
leaving to selected instrumentalities the maMng 
of subordinate rules within prescribed limits, the 
filling up of details, and the determination of f^ts 
to which the declared policy of Congress applip.” 
Township of Franklin vs. Tugwell, U. S. Court of 
Appeals, D. C., May 18,1936, 64 W. L. R. 578. j 

Judge Woodward, in State vs. Toll, decided Febnjiary 
25th, 1936, in Montgomery County Circuit Court, rjuled 
upon a contest of a provision of the Maryland Code 
which permits the Commissioner of Motor Vehjicles 
of the State of Maryland to revoke or suspend |per- 
mits “for anv cause he mav deem sufficient.” I The 
Court there said, in an oral decision, that: j 

“this provision was an unlawful delegatioji of 
power to an administrative officer.” 

The State’s Attorney under this decision refusijd to 
prosecute revocations or suspensions by the njiotor 
vehicle commissioner. j 

The Supreme Court of Appeals of Virginia, in 
Thompson vs. Smith, 155 Va. 367 (1930), to '^hich 
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your petitioner particularly directs attention, gives an 
exhaustive review of a similar Statute, stating in effect 
that such vras an unconstitutional delegation of power 
without restriction, limitation or definition of any of 
the powers of the revoking or suspending authority. 

See also: Citi) of Tulsa vs. Thomas, 89 Okla. 188, to 
same effect; Shreveport vs. Herndon, 159 La. 113. 

Mr. Justice Luhring and Mr. Justice Adkins, of the 
District Court of the United States for the District 
of Columbia,' have both stated in Brott vs. Commis¬ 
sioner, Equity No. 62735; Lubar vs. Ilazen, Equity No. 
61427, respectively, that ap])arently a ])ermit could be 
revoked ^^if the Commissioners did not like the color 
of pour hair.^^ 

^‘It is well settled that the legislature is without 
power to delegate authority to any persons or 
board to grant or refuse licenses at his or its 
discretion, arbitrarily or capriciously, according 
to the state of mind of such officer or persons com¬ 
posing such board.’’ Welch vs. Md. Casualty, 47 
Okla. 293. 

“The provision • • • authorizing the chief of 
police to revoke a driver’s permit when he deems 
the driver unfit to drive, is void because it is a 
delegation of legislative power to an administra¬ 
tive office, and vests the chief of police with an 
arbitrary discretion.” Thompson vs. Smith, 155 
Va. 367. 

“Congress is not permitted to abdicate, or to 
transfer to others, the essential legislative func¬ 
tions with which it is vested.” Schechter Poultry 
Corp. v's. U. S., 295 U. S. 495 (p. 529), 79 L. B. 
1570 (1580). 
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“Congress may leave to selected instrumentalities 
the making of subordinate rules within prescribed 
limits, and the determination of facts to which tlie 
policy, as declared by Congress, is to apply; but it 
must itself lay down the policies and establish 
standards. Panama Refining Co, vs, Ryan, 293 
U. S. 388. (Italics supplied.) 

I 

I 

“In view of the broad scope of that declaratiojn, 
and of the nature of the few restrictions that are 
imposed, the discretion of the President * • | • 
is virtually unfettered. We think that the code- 
making authority thus conferred is an unconsti¬ 
tutional delegation of legislative power. ’ ’ Schedh- 
ter vs, U, 8,, supra (p. 541.) 

‘ ‘ But Congress may declare its will, and after ip- 
ing a primary standard, devolve upon administf*a- 
tive officers the ‘power to fill up the details’ iby 
prescribing administrative rules and regulation^.” 
U, 8, vs, Shreveport Grain d Elevator Co,, ?87 
U. S. 77, 77 L. E. 175. I 

“Legislative power of Congress may not be dele¬ 
gated, but Congress may fe a primary standard 
and authorize administrative officers to prescKbe 
administrative rules, violation of which could be 
punished by a fine or imprisonment fixed by don- 
gress,^^ Richmond Hosiery Mills vs. Camp, 7 Fed. 
Sup. 139. (Italics supplied.) | 

“Legislative power may be delegated administra¬ 
tive officials if Congress sufficiently states its p(|licy 
for guidance of officers and information of per¬ 
sons affected.” Edgewater Dairy vs, Wallace, 
7 Fed. Sup. 121. j 
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m. RIGHT TO USE OF THE HIGHWAY 

“Constriiction or maintenance of a public high¬ 
way was for the promotion of a public use.’^ 
Queenshury vs. Culver, 19 Wall. 83. 

“Generally speaking, public sidewalks and streets 
are for use by all, upon equal terms, for any 
purpose consistent wdth the object for which such 
streets and sidewalks are established; subject, of 
course, to such valid regulations as may be pre¬ 
scribed by the constituted authorities for the pub¬ 
lic convenience; this to the end that, as far as 
possible, the rights of all may be conserved without 
undue discrimination.’^ Donovan vs. Penn Co., 
199 U. S. 279, 303, 50 L. E. 192, 203. 

“A highway is a public way for the use of the 
public in general, for passenger and traffic with¬ 
out distinction • * ♦ ^ highway established 

for the general benefit of passage and traffic must 
admit of new methods of use • • • and if the 
law should preclude the adaptation of the use to 
the ne-v^ methods, it would defeat, in greater or 
less degree, the purpose for which the highways 
are established.” Macomher vs. Nichols, 34 Mich. 
217. 

“Wl:.atever rights or title the city or town may 
have over its streets, its powers are those of a 
trustee for the benefit of a cestui que trust (the 
public) to be liberally construed for its benefit, 
strictly construed to its detriment.” McQuillan 
on Munic. Corp., (2nd Ed.) Vol. 4, Sec. 1415, p. 65; 
Walnut and Quince Streets Corp. vs. Mills, 154 
A. 29. 

“An automobile is not a nuisance, nor a dangerous 
macliine per se.” 17 Ala. App. 25; 47 Wash. 663; 
111 N. Y. Sup. 1057; 139 Ge. 509; 188 Ind. 139; 
33 Okla. 449; 129 Tenn. 464; 160 Iowa 444. 
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‘‘The right of a citizen to travel upon the public 
highways and to transport his property thereon 
in the ordinary course of life and business is ja 
common right which he has under his right t^ 
enjoy life and liberty, to acquire and possess projJ- 
erty, and to pursue happiness and safety. It ih- 
cludes the right in so doing to use the ordinary 
and usual conveyances of the day; and under the 
existing modes of travel includes the right to drivle 
a horse-drawn carriage or wagon thereon, or to 
operate an automobile thereon, for the usual and 
ordinary purposes of life and business. It is ndt 
a mere privilege, like the privilege of moving a 
house in the street, operating a business stand (jn 
the street, or transporting persons or property for 
hire along the street, which a city may permit (j>r 
prohibit at will.^’ Thompson vs. Smithy 155 
367 (377). 

I 

“The exercise of such a common right the cijy 
may, under its police power, regulate in the inter¬ 
est of the public safety and welfare, but it m^y 
not arbitrarily or unreasonably prohibit or restrict 
it, nor may it permit one to exercise it and refuse 
to permit another to like qualifications, under like 
conditions and circumstances, to exercise it 
Thompson vs. Smithy supra (378). 


Conclusion 

“Powers of a municipal corporation are not En¬ 
larged by liberal construction but are strictly con¬ 
strued, and any ambiguity arising out of a gr^nt 
of power or a reasonable doubt concerning ^ts 
existence is resolved against the municipality 
which claims to exercise the power.’’ IlL LiSht 
S Power Co. vs. City of Centralia, III., 11 
Sup. 874. 
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“A law which vests an administrative office with 
a discretion unregulated by any rule or condi¬ 
tion of enforcing it against any, all or no persons 
in the same class is invalid.” Mahler vs, Ehy, 68 
L. E. 553; Tick Wo vs, Hopkins, 118 U. S. 356. 

‘‘While Courts always are reluctant to declare a 
law unconstitutional, and particularly when en¬ 
acted to meet a supposed emergency, we are con¬ 
vinced that any temporary embarrassment result¬ 
ing from or incident to an adherence to the supreme 
law of the land is to be preferred to the far reach¬ 
ing effect of a departure therefrom. The safe¬ 
guards which the Constitution has thrown around 
the citizen to protect him in his person and prop¬ 
erty ought to be jealously guarded and observed. 
We are constrained therefore to hold that the 
resolution in question is unconstitutional.” Will- 
son vs, McDonnell, 49 App. D. C. 280. 

The statute in question embraces an unconstitutional 
delegation of povrer to the Commissioners or their 
designated' agent, and the decision of the Board of 
Revocations, affirmed by the Commissioners, should 
be reversed. 


Respectfully submitted, 

Nathan M. Lubar, 

Attorney for Plaintiff-in-Error, 





FOjR MB, J0SS3DE MBB 



In the United States Court of Appeals 
for the District of Columbia 

■ October Term, 1936 


Aijered.M. Li Forest, PLAiNTDPP Dr ERROR 

V. 

Board of Commissionebs of the District of 

CoLUilBIA 


RRTF.F ON BEHAU OF DEFENDANTS IN EREOE 


ELWOOD H. SKAL, 

Corporation Counsel, D. C., 
VEB2TON E. WEST, 

Principal Assistant Corporatio^i Counsel, D. C., 
JAMES W. LAUEEBDAEE, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants in Error. 





INDEX 


SUBJECT ILiTTER 

Argument_ 

Point I. The operation of an automobile is a privilege and 

Point II. The power of the Commissioners to revoke an 
operator's permit is not an unconstitutional delegation 
of legislative power_ 


CASES CITED 


1 


1 

6 
123 


Apfel V. Melloriy 59 App. D. C. 94 (280 U. S. 585)_ 111 

Barrett v. City of New Yoi% 183 Fed. 793_ 17 

Burgess v. Mayor d Aldennen, 235 Mass. 95_ 6,18 

B^ttfield V. Stranahan, 192 U. S. 470_ 14 

City of Tulsa v. Thomas, 89 Okl. 188_ 6,19 

Commonwealth v. Funk, 323 Pa. 390_ 2 

Croson v. District of Columbia, 55 App. D. C. 122_ 9 

Crowley v. Christenson, 137 U. S. 86_ | 10 

District of Columbia v. Colts, 282 U. S. 63_ I 8 

Oundling v. Chicago, 177 U. S. 183- I 13 

Hendrick v. Maryland, 235 U. S. 610_ i 10 

Hess V. Pawloski, 274 U. S. 352_ 9 

Highland Farms Dairy, Inc., v. Agnew, decided by U. S. Sup. 

Ct., Mar. 29, 1937_ 16 

King v. District of Columbia, 51 App. D. C. 160_ 22 

La Plante v. State Bd. of Public Roads, 47 R. I. 258_ 3,19 

Liebermann v. Van De Carr, 199 U. S. 552_ 14 

McLaren v. Fleischer, 256 U. S. 477_ 22 

New York Central Securities Co. v. United States, 287 U. S. 12_ I 15 

Panama Refining Co. v. Ryan, 293 U. S. 388_1(1>, 11 

People V. Rosenheimer, 209 N. Y. 115_ ! 4 

Radio Commission v. Nelson Bros. Co., 289 U. S. 266_ 15 

Richards v. Oeiger, 39 App. D. C. 278_ 11 

Roop V. Douglass, 19 D. C. 99_ 12 

Ruggles v. State, 120 Md. 553_ 5 

Schechter Poultry Corporation v. United States, 295 U. S. 495_10,11 

State V. Toll (Circuit Ct, Montgomery County, Md.)_ 19 

Swendig v. Washington Co., 265 U. S. 322_ 22 

Thompson v. Smith, 155 Va. 367_ 2 ,19 

United States v. Jackson, 280 U. S. 183_ 22 

U. S. ex rel. Stevens v. Richards, 33 App. D. C. 411_ j 10 

141142—37-1 ! 




















II 


Page 


Washington v. Johnson, 12 App. D C. 545- 13 

Watson V. State Division of Motor Vehicles, 212 Cal. 279_ 5 

Wright V. Wardman, 55 App. D. C. 318_ 22 


STATUTES CITED 


Act of Congress approved March 3, 1925_ 6,9 

Act of Congress approved July 3, 1926_6,9,21 

Act of Congress approved Feb. 27, 1931_7,9,21 


V 


■a 


4 

4 

i 









In the United States Court of Appeals 
for the District of Columbia 

October Term, 1936 

No. 6890 

Alfred M. La Forest, plaintiff in error 

V, 

Board of Commissioners of the District 

OF Columbia 

BRIEF ON BEHALF OF DEFENDANTS IN ERROR 

ARGUiaCENT 

I 

The operation of an automobile is a privilege and no^ a 

right j 

This case is here on writ of error to review the 
action of the Commissioners of the District of cjo- 
Imnbia in suspending for fifteen days the permit iof 
plaintiff in error to operate his automobile. TjhLe 
review granted was limited by this Court ‘^to the 
single question whether the statute complained of 
embraces an unconstitutional delegation of power 
to the Commissioners^^ (R. p. 1). 

( 1 ) 
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Plaintiff in error contends that he is entitled to 
operate a motor vehicle upon the streets of the 
District of Columbia as a matter of right and in 
support of this contention he cites the case of 
Thompson v. Smith, 155 Va. 367, 71 A. L. R. 604. 
But this decision stands alone. In every other 
jurisdiction in which this question has been con¬ 
sidered it has been held that a license to operate an 
automobile upon the public highways is a privilege 
and not a right. 

The most recent case upon this subject is Com- 
monwealth v. Funk, 323 Pa. 390, 186 Atl. 65, de¬ 
cided June 26, 1936, where the Court said: 

The permission to operate a motor vehicle 
upon the highways of the commonwealth is 
not embraced within the term civil rights, 
nor is a license to do so a contract or a right 
of property in any legal or constitutional 
sense. Although the privilege may be a 
valuable one, it is no more than a permit 
granted by the state, its enjoyment depend¬ 
ing upon compliance with the conditions 
prescribed by it, and subject always to such 
regulation and control as the state may see 
fit to impose. 

While this question is before this court 
for the first time, due no doubt to the fact 
that there has been almost general recogni¬ 
tion given to the principles stated, the views 
here expressed are in accord with the deci¬ 
sions of the appellate courts of other states. 
LaPlante v. State Board of Public Roads, 
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47 R. I. 258, 131 A. 641; People v. Stryker, 
124 Misc. 1, 206 N. Y. S. 146; People v. 
CoUn, 128 Misc. 29, 217 N. Y. S. 706; 
Buggies v. State, 120 Md. 553, 87 A. lOfeO; 
Watson V. Division of Motor Vehicles, ^12 
Cal. 279, 298 P. 481; Burgess v. Mayor imd 
Aldermen of Brockton, 235 Mass. 95, 126 
N. E. 456. 

In the case of La Plante v. State Board of Public 
Roads, 47 R. I. 258,131 Atl. 641, the Court said:| 


La Plante contends that the suspensio'h of 
his license, without giving him an oppor¬ 
tunity to be heard, deprived him of his prop¬ 
erty without due process of law or the law 
of the laiid, and the question arises whether 
a license to operate a motor vehicle on the 
public highways is property within the (Con¬ 
stitutional inhibition. Counsel cites no | au¬ 
thority in support of his contention that 
such a license is property. The terms oi^ the 
license provided that it should remain in 
force for the period of one year, ‘‘uiiless 
previously suspended or revoked for cause.” 

The operation of motor vehicles upoiij the 
public highways of the state is a subject 
clearly within the police power. The legisla¬ 
ture, in the exercise of such power, has pro¬ 
vided for the licensing of competent peilsons 
to operate motor vehicles, and has declared 
that no person ‘‘shall operate a motoi* ve¬ 
hicle upon the highways of this state, imtil 
he shall have first obtained a license for that 
purpose.” See said section 6. It is evi¬ 
dent that a license to operate a motor vehicle 
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is a permit to do that which would other¬ 
wise 'he unlawful. Although the privilege 
may he valuahle, it is not property in any 
legal or constitutional sense. license 
to operate an automobile is merely a privi¬ 
lege.” Huddy on Automobiles (7tli Ed.), 
p. 81. Babbitt, Law Applied to Motor Ve¬ 
hicles (3rd Ed.), par. 233, contains the fol¬ 
lowing statement: 

^^A license being ‘neither a contract nor 
a right of property within the legal and 
constitutional meaning of those terms’, is no 
more than ‘a temporary permit to do that 
which would otherwise be unlawful, * * * 
hence, the authority which granted a license 
always retains the power to revoke it, either 
for due cause of forfeiture, or upon a change 
of policy and legislation’ in regard to the 
subject. And such revocation cannot be 
pronounced unconstitutional, either as an 
impairment of contract obligations, or as 
unlawfully divesting persons of their prop¬ 
erty rights.” [Italics supplied.] 

In the case of People v. Posenheimer, 209 N. Y. 
115, 102 N. E., 530, the Court, after stating its 
reasons for sustaining the validity of an Act mak¬ 
ing it a crime for any one whose automobile caused 
injury to leave the place of the accident without 
giving his name and address to the person injured 
or to a police officer, said: 

Of course, the whole of this argument 
rests on the proposition that in operating a 
motor vehicle the operator exercises a privi- 
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lege which might be denied him, and notl a 
right, and that in a case of a privilege tjie 
legislature miay prescribe on what conditiojas 
it shall be exercised. This principle wks 
recognized by us in the case of Ives v. So'ikh 
Buffalo B. Co,, 201 K Y. 271. | 

In the case of Buggies v. State, 120 Md. 553, the 
question presented was whether a license issued 
under a statute providing that such license ‘‘shall 
be good until suspended or revoked’’ for prescribed 
causes and “shall not be required to be renewjed 
annually” could be revoked by the subsequent 
action of the legislature. The Court, in holdi|ng 
that it could, referred to its former decisions hom¬ 
ing that licenses to sell liquor were not property 
rights, and then said: j 

The principles of these decisions is cleai*ly 
applicable to the present case. j 

In the case of Watson v. State Division of Motor 
Vehicles, 212 Cal. 279, 298, the Court, in sustaining 
a statute providing for the revocation of an Op¬ 
erator’s permit for failure to pay a judgment 
arising out of an automobile accident, said: 

Since motor vehicles are instruments 
potential danger, their registration and the 
licensing of their operators have been jre- 
quired almost from their first appearance. 
The right to operate them in public places is 
not a natural and unrestrained right, but a 
privilege subject to reasonable regulation, 
•under the police power, in the interest of the 
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public safety and welfare. Hendrick v. 
Maryland, 235 U. S. 610. 

In the case of Burgess v. Mayor and Aldermen, 
235 Mass. 95,126 N. E. 456, the Court, with respect 

to an operator’s license, said: 

A license such as those here in question is 
a mere privilege or permission and in no 
sense a contract or property. 

In the case of City of Tulsa v. Thomas, 89 Okl. 
188, a case cited by counsel for plaintiff in error, 
the Court held that a statute of that State passed 
in 1919, conferred a vested right upon persons to 
use the streets for carrying passengers for hire, 
but said : 

Prior to the passage of the 1919 statute, 
it might be held that, under the weight of 
decisions cited, no vested right to use the 
streets for such purpose did exist * * *. 

Thus it will be seen that, with one exception, the 
authorities are imanimous in holding that the op¬ 
eration of a motor vehicle upon the public high¬ 
ways is a privilege and not a right. 

n 

The power of the Commissioners to revoke an operator’s 
permit is not an unconstitutional delegation of legisla¬ 
tive power 

The power of the Commissioners to revoke op¬ 
erator’s permits is found in Section 13 (a) of the 
Act of Congress of March 3,1925, 43 Stat. 1125, as 
amended by the Act of July 3, 1926, 44 Stat. 814, 
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and as further amended by the Act of Februar 
27,1931, 46 Stat. 1428, D. C. Code of 1929, Supp. 
Title 6, Sec. 250. This section, as amended, reads 
as follows: ! 

I 

Except where for any violation of th^s 
Act revocation of the operator’s permit ^s 
mandatory, the commissioners or their 
designated agent may with or without a 
prior hearing revoke or suspend an opeir- 
ator’s permit for any cause which they or 
their agent may deem sufficient: Provided, 
That in each case where a permit is revokpd 
or suspended the reasons therefor shall be 
set out in the order of revocation or suspen¬ 
sion: Provided f urther, That such order 
shall .take effect five days after its issuance 
unless the holder of the permit .shall have 
filed within such period, written application 
with the Commissioners of the District | of 
Columbia for a review of their order or j:he 
order of their agent, and, if upon such |re- 
vievr, the commissioners shall sustain si|ich 
order, the same shall become effective 
mediately: Provided further. That applica¬ 
tion to said commissioners for a review^ snail 
not operate as a stay of such order of the 
commissioners or their agent wrhen the | or¬ 
der has been issued revoking or suspend|ing 
a permit on account of mental or physical 
incapacity, for driving under the influence 
of liquor or narcotic drugs; for man¬ 
slaughter w’hen an automobile is involved, 
or for operating a motor vehicle equipped 
with a smoke screen; Provided furtfier, 

141142—37 - 2 ! 
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That any indi^ddual whose permit shall be 
denied, suspended, or revoked by the com¬ 
missioners or their agent may, within thirty 
days after such denial, revocation, or sus¬ 
pension is ordered, if application for a re¬ 
view' bv the commissioners of an order for 
revcchtion or suspension has not been filed, 
or ill case such application has been filed, 
within thirty days after decision of the com¬ 
missioners, apply to any justice of the Court 
of Appeals of the District of Columbia for 
a writ of error to review the order of the 
commissioners or their agent complained of 
or the decision of the commissioners. Said 
court is authorized to promulgate rules gov¬ 
erning the application for the writ, and the 
record and proceedings thereon, and to af¬ 
firm, modify^ or reverse the order of the 
commissioners or their agent or the decision 
of the commissioners, where the writ is al¬ 
lowed pursuant hereto; and the decision of 
said feourt shall be final: And provided fur¬ 
ther^ That the application to said court for 
a wTit of error shall not operate as a stay 
of such order of the commissioners or their 
agent or the decision of the commissioners. 

The purpose of Congress, in requiring operators 
of automobiles to procure permits and in providing 
by the section above quoted for the revocation of 
the same, is plain. ‘‘An automobile is, potentially, 
a dangerous instrumentality, as the appalling num¬ 
ber of fatalities brought about every day by its 
operation bear distressing witness.” District of 
Columbia v. Colts, 282 U. S. 63, 73. 
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See also Hess v. Pawloski, 274 U. S. 352, 356. 

Licenses are required of the drivers of automb- 
biles for the purpose of limiting the operation jjf 
such dangerous instrumentalities to persons pcjs- 
sessing the proper qualifications. Under section 7 
of the Traffic Act, as amended (D. C. Code of 19^9, 
Title 6, Sec. 244, and Supplement 2 of the Co(^e, 
same title and section), before one is entitled jto 
obtain an operator’s permit he must pass an exaipi- 
nation to show that he “is mentally, morally, a| 
physically qualified to operate a motor vehicle 
such manner as not to jeopardize the safety j of 
individuals or property” and possesses a “knoyrl- 
edge of the traffic regulations of the District” 
shall also “give a'practical demonstration of 
ability to operate a motor vehicle within a conge^ed 
portion of the District.” 

In Croson v. District of Colunibia, 55 App. Dj. C. 
122, this Court sustained the power of the Comijiis- 
sioners under the Act of February 26, 1892 (j au¬ 
thorizing them in broad terms to make reasonable 
and usual police regulations), to promulgate a jreg- 
ulation requiring the driver of an automobil^ to 
obtain a peimit. In pointing out the reasonj for 
such a requirement, this Court said: 

Thus the police regulations with resjpect 
to permits have been brought into harniohy 
with the statute respecting registrationj and 
identification tags. It is even more impor¬ 
tant, in our view, that the drivers of all ve¬ 
hicles within the District should satisfy the 
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requirements of the traf&c regulations as to 
their qualifications to operate motor vehicles, 
than that those vehicles should be registered 
and carry identification tags. The vehicles 
are dangerous only when driven, and, unless 
all drivers are to be subject to these reason¬ 
able Regulations, there can be no real pro¬ 
tection to the public. 

In the case of Hendrick v. Maryland, 235 U. S. 
610, 622, where the Court sustained the right of a 
state to require nonresidents as well as residents 
to obtain operators’ permits, it was said: 

This is but an exercise of the police power 
imifbrmly recognized as belonging to the 
States and essential to the preservation 
of the health, safety, and comfort of their 
. citizens; * * * 

Counsel for plaintiff in error contends that the 
Act here in question is an imconstitutional delega¬ 
tion of legislative power, relying primarily upon 
the cases of Panama Refining Company v. Ryan, 
293 IT. S. 388, and Schechter Poultry Corporation 
V. United States, 295 U. S. 495. 

In the first place those cases were dealing with 
the regulation of businesses in which one had a 
natural or vested right to engage. It is well settled 
that a much broader discretion may be reposed in 
administrative officers to control the exercise of a 
mere privilege. 

Crowley v. Christenson, 137 IT. S. 86, 

Z7. S, ex reh Stevens v. Richards, 33 App. 
D. C. 411, 
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Richards v. Geiger, 39 App. D. C. 278, 
Apfel V. Mellon, 59 App. D. C. 94, certi^)- 
rari denied, 280 U. S. 585. j 

In the second place it was held in the Panarha 
Refining Company and Schechter Poultry Cor¬ 
poration cases that there was no policy declared 
in, or which could be inferred from, the statutes 
there imder consideration which could furnish any 
guide to the President in the exercise of the v^st 
powers delegated to him or impose any limitations 
upon the use of such authority. In the opinions 
in those cases the Court did not overrule any of |[ts 
prior decisions upon the question of delegation, put 
on the other hand, cited with approval numerojus 
decisions rendered by it in which statutes had b^en 
held constitutional vesting in the Secretary |of 
War authority to determine whether bridges [or 
other structures constitute unreasonable obstrjic- 
tions to navigation, or in the Interstate Commejrce 
Commission authority to enforce reasonable rates, 
prevent undue preferences, and require suitable 
facilities for transportation, or in the Radio Com¬ 
mission authority to issue licenses ‘^as pul|)lic 
convenience, interest, or necessity requires”, ^d 
the like. | 

Counsel for plaintiff in error contends that Cjon- 
gress has vested in the Commissioners by the j4ct 
here under consideration a power to act arbitrajrily 
and capriciously in the revocation of operatbrs^ 
licenses and to revoke such a license if they ‘‘do!not 

I 

like the color of your hair.” We submit that| the 
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Act does not admit of siich an interpretation. Its 
object is to regulate traffic upon the highways of the 
District of' Columbia. Its purpose in providing 
for the rtWocation of operator’s permits is to rid 
the streets of dangerous and unsafe drivers. The 
discretion reposed in the Commissioners must be 
construed in the light of the obvious intent of the 
Act. When so construed the authority of the Com¬ 
missioners to revoke an operator’s permit is lim¬ 
ited to a revocation for such causes as mav bear 
a reasonable relation to the safety of the public. 
It will be noted that Congress has carefully pre¬ 
served the rights of the holder of an operator’s 
permit by'providing for a judicial review upon 
petition to this Court for a writ of error. If Con¬ 
gress, as counsel for plaintiff in error contends, 
meant that the discretion reposed in the Commis¬ 
sioners was to be unbridled and unrestrained, what 
was the necessity for a review of their action by 
this Court? It is plain that Congress intended 
that this Act should be construed as vesting in the 
Commissioners a discretion to be reasonably exer¬ 
cised for the purpose of carrying into effect the 
plain objects of the statute. 

The construction here contended for is one well 
recognized by the Federal courts. 

In the case of TJ, S. ex rel Roop v. Douglass, 19 
D. C. 99, 109, the predecessor of this Court (the 
Supreme Court of the District of Columbia sitting 
in general term), said: 
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There is nothing alarming in the term dis-l 
cretionaiy power. It has a legal meaning, 
with safe limitations. The intendment ofj 
a law which grants it, whether expressly oii 
by implication, is that the discretionary de¬ 
cision shall be the outcome of examinatior. 
and consideration; in other 'words, that it 
shall constitute a discharge of official dutyL 
and not a mere expression of personal wil^. 

In the case of Washington v. Johnson, 12 App|. 
D. C. 545, the statute there under consideration 
provided that it was the duty of the Excise Boarji 
‘Ho take up and consider all applications for li¬ 
cense to sell intoxicating liquors, and to take action 
on such applications, and that the action of sai|d 
Board shall be ffiial and conclusive.’’ This Court, 
however, held that this Board’s discretion, con¬ 
ferred by the statute, was subject to judicial re¬ 
view “for abuse or excess, or for mistake of the 
la'w.” 

In the case of Gundling v. Chicago, 177 TJ. S. lo 
the ordinance there in question provided for tii_ 
issuance of licenses to sell cigarettes “if the mayLr 
shall be satisfied that the persons before mention^ 
are of good character and reputation and are suit¬ 
able persons to be entrusted with the sale of cig¬ 
arettes.” In denying the contention that this ord¬ 
nance vested arbitrary power in the mayor to grant 
or refuse such a license, the Court said: | 

The mayor is bound to grant a licensel to 
every person fulfilling these conditions, a|nd 
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thus the fact of fitness is submitted to the 
judgment of the of&cer, and it calls for the 
exercise of a discretion of a judicial nature 
bv him. 

w 

In the case of Buttfield v. Strandhan, 192 U. S. 
470, the statute there under consideration directed 
the Secretary of the Treasury to ‘‘fix and establish 
uniform standards of purity, quality, and fitness 
for consumption of all kinds of teas imported into 
the United‘States” and prohibited the importation 
of teas not conforming to such standards. In sus¬ 
taining this Act the Court said: 

The claim that the statute commits to the 
arbitrary discretion of the Secretary of the 
Treasuiy the determination of what teas 
may be imported, and therefore in effect 
vests that official with legislative power, is 
without merit. We are of opinion that the 
statute, when properly construed, as said by 
the circuit court of appeals, but expresses 
the purpose to exclude the lowest grades of 
tea, whether demonstratably of inferior 
purity, or unfit for consumption, or presum¬ 
ably so because of their inferior quality. 
This, in effect, was the fixing of a primary 
standard, and devolved upon the Secretary 
of the Treasury the mere executive duty to 
effectuate the legislative policy declared in 
the statute. 

In Liebennan v. Van De Carr, 199 U. S. 552, an 
ordinance of the City of New York prohibited the 
keeping or sale of milk “without a permit in writ¬ 
ing from the Board of Health.” It was contended 
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that this ordinance authorized ‘‘the Board o:|c 
Health to exercise arbitrary power in the selectio^ 
of those it may see fit to permit to sell milk”; bu^ 
the Supreme Court, in denying this contention, up¬ 
held the construction placed upon this ordinance by 
the Court of Appeals of New York that “the au¬ 
thority sustained is the grant of power to issue op 
withhold permits in the honest exercise of a rea¬ 
sonable discretion.” The Court further said: 

There is no presumption that the power 
will be arbitrarily exercised, and when it ^s 
shown to be thus exercised against the indi¬ 
vidual, under sanction of state authority", 
this court has not hesitated to interfere for 
his protection, when the case has come be¬ 
fore it in such manner as to authorize the 
interference of a Federal court. 

In the case of New York Central Securities 
Company v. United States, 287 U. S. 12, 24, tie 
Court said: 

Appellant insists that the delegation of 
authority to the Commission is invalid be¬ 
cause the stated criterion is uncertaip. 
That criterion is the “public interest.” It 
is a mistaken assumption that this is a me]:e 
general reference to public welfare withopt 
any standard to guide determinations. The 
purpose of the Act, the requirement it im¬ 
poses, and the context of the provision In 
question show the contrary. 

In the case of Radio Commission v. Nelscfn 
Brothers Company, 289 TJ. S. 266-285, the Court 
said: 
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In granting licenses the Commission is re¬ 
quired to act ‘‘as public convenience, inter¬ 
est or necessity requires.’’ This criterion 
is not to be interpreted as setting up a 
standard so indefinite as to confer an un¬ 
limited power. Compare N. Y. Central Se¬ 
curities Co, V. United States, 287 U. S. 12, 
24. The requirement is to be interpreted 
bv'its context, bv the nature of radio trans- 
mission and reception, by the scope, char¬ 
acter and quality of services, and, where an 
equitable adjustment between states is in 
view, by the relative advantages in service 
which will be enjoyed by the public through 
the distribution of facilities. In making 
such an adjustment the equities of existing 
stations undoubtedlv demand consideration. 
They are not to be victims of official favorit- 
ism. But the weight of the evidence as to 
these equities and all other pertinent facts 
is for the determination of the Commission 
in exercising its authority to make a “fair 
and equitable allocation.” 

The last word upon this subject in the Supreme 
Court of the United States is found in the case of 
Highland Harms Dairy Incorporated v. Agnew, 
et al., decided March 29, 1937. In that case the 
Court said: 

I 

-4. The statute is not invalid for failing to 
prescribe the standards to be applied by the 
Commission in granting licenses or refus¬ 
ing them. 

The obvious purpose of the license is to 
provide the Commission and the membei*s 
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of the local boards with a record of the dis ¬ 
tributors and producers subject to the act. 
Supervision and enforcement are thus 
likely to be easier. No inference is permis¬ 
sible that any one tvas intended to be ex¬ 
cluded because of favor or caprice, Lieber- 
man v. Van De Carr, 199 U. S. 552. Indeed 
the statute makes profusion (section 6) that 
an order refusing to issue a license, or sus¬ 
pending or revoking one, may be reviewed 
on appeal to the Supreme Court of Appealk 
There is sedulous protection against oppres¬ 
sion or abuse of power. [Italics supplied.] 

In this case the obvious purpose of the statute 
here under consideration is to remove from the 
streets those drivers who are a menace to the safety 
of the public, and in it there is also a sedulous pro¬ 
tection against oppression or abuse of power by 
provision for review in this Court. 

Statutes similar to ours have been sustained by 
the Courts. 

In the case of Barrett v. City of Netv York, 183 
Fed. 793, 801, the Court said: 

It is further suggested that the section 
should be condemned because it leaves the 
question, who shall be licensed, to the arbi¬ 
trary and imqualified discretion of the 
mayor, who may revoke any driver’s license 
at his own will, without assigning ary 
reasons for such action. Section 307. |A 
similar objection was raised before this 
court in Engel v. 0^31alley (opinion fid^d 
August 31, 1910) 182 Fed. 365. There la 
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statute was criticised because it apparently 
confided the issuing of a license to the arbi¬ 
trary discretion of the State Comptroller. 
Of this criticism it was said: 

‘‘It is sufficient to say that the terms (of 
the statute) may be construed either way; 
that is, as giving such officer the power ca- 
pricibusly to refuse a license, or as giving 
him the power to refuse only in the honest 
exercise of a reasonable discretion. In the 
absence of a decision by the state court of 
last resort construing the language of the 
statute, it must be assumed that the latter is 
the correct interpretation, because other¬ 
wise the act would be unconstitutional, and 
it must be assumed that the Legislature in¬ 
tended to keep its enactments within the 
limits fixed by the Constitution.’’ 

In the case of Burgess v. Mayar and Aldermen, 
235 Mass. 95, 126 N. E. 458, the ordinance author¬ 
ized the revocation of an operator’s license “for 
any other cause deemed by said licensing authori¬ 
ties in the exercise of reasonable discretion to 
be sufficient.” The Court, in sustaining this 
ordinance, said: 

The power to revoke is not to be exercised 
arbitrarily or irrationally. In its primary 
aini, public welfare rather than the use of 
private property exclusively is concerned. 

The only difference between that ordinance and 
the statute here under consideration is that there 
the ordinance expressly included the words “in the 
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exercise of reasonable discretion’’, while here thcjse 
words, under the authorities above cited, ^re 
supplied by inference. j 

In the case of La Plante v. State Board of Public 
Roads, 49 R. 1. 258, 131 Atl. 641, the Court sus¬ 
tained the suspension of an operator’s perriit 
under a statute which provided that ^^the Bo^rd 
may cancel, suspend or revoke any license issued 
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under this section for any cause it may deem sujB&- 
cient”, saying, ‘‘The license not being property, fhe 
suspension does not deprive the licensee of liis 
property without due process of law or otherwis(^” 
Coimsel for plaintiff in error cites three cases 
involving the revocation or suspension of opera¬ 
tors’ permits which he contends support his posi¬ 


tion that the Act here under consideration consti¬ 
tutes an unlawful delegation of legislative pow[er. 
The first of these is State v. Toll, 'which is but the 
unreported decision of the Circuit Court for Mont¬ 
gomery County, Maryland, a nisi prius court. l?he 
second decision relied upon is City of Tulsa v. 
Thomas, 89 Okl. 188, where it vras merely l^bld 
that the ordinance there involved authorizing reyo- 
cation of licenses was repugnant to the Act of {the 
Legislature changing the common law rule 4^d 
creating a vested right in the use of the streets. 
The third case relied upon by counsel for plaintiff 
in error, Thompson v. Smith, 155 Va. 367, may be 
easily distinguished. In the first place this qase 
was decided upon the hypothesis, repudiated] by 
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every other court in the country which has had 
occasion to consider the question, that the opera¬ 
tion of a motor vehicle upon the public streets is 
a matter of right. In the second place the statute 
there involved w'as most unusual and very different 
from ou]"s.' The Virginia statute specifically pro¬ 
vided that the conviction of a felony or of violating 
the prohibition law would revoke an operator’s 
permit for a period of twelve months and that three 
convictions within one year for violations of the 
traffic lawrs would revoke such permit for such time 
as the judge of the municipal court might direct 
not to exceed one year. In addition, the chief of 
police was given authority to revoke perpetually 
the permit of any driver who, in his i opinion, be¬ 
came unfit to drive an automobile on the streets 
of the city. Under the Virginia statute the legisla¬ 
ture had declared its policy that a conviction for 
felony or for violation of the prohibition laws 
should work a revocation for but twelve months and 
that three convictions of traffic violations should 
work a revocation for not exceeding twelve months. 
The Court of Appeals of Virginia in rendering its 
decision laid stress upon the fact that, under the 
statute, although the permit could only be revoked 
for twelve months for the commission of a felony, 
the chief bf police could revoke perpetually for the 
commission of a misdemeanor, and, although con¬ 
victions for three traffic violations in one year 
could not result in revocation for more than twelve 
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months, the chief of police could revoke perpetu| 
ally for the first violation. Thus it will be seen thalj, 
under the statute there involved, the discretion, 
sought to be reposed in the chief of police waik 
repugnant to and inconsistent with the policy of 
the legislature as expressed elsewhere in the stat¬ 
ute, and it was impossible to construe or limit the 
broad povrer granted to the chief of police in thje 
light of the context of the statute. I 

It is plain that the ofi&cers of the District chargeji 
with the enforcement of the statute here under coij- 
sideration have never construed the same as vestinjg 
in them power to revoke a license arbitrarily qr 
capriciously. The provision of law here objected 
to providing that the licensing authority may ‘‘re¬ 
voke or suspend an operator’s permit for any caus5e 
which he * * * may deem sufficient” was fiript 

used in the Act of July 3, 1926. By that Act thjis 
authority was vested in the Director of Traffic or 
any assistant whom he might designate for the 
purpose. By the Act of February 27, 1931, this 
authority was transferred to and vested in the Coiq- 
missioners of the District or their designated ageist. 
During the eleven years that this authority has be^n 
exercised operators’ permits have been revoked pr 
suspended in more than eleven thousand cases. Y^t, 


during all of that period only five applications for 
writs of error to review such action have been filed 
in this court, and in each of those cases, with the Ex¬ 
ception of the present case, and one other, the writs 





of error have been denied, and in those two cases 
where the review has been granted, it has been lim¬ 
ited solely tb the constitutionality of the Act. It 
must be assumed that had the Director of Traffic, 
during the five years in which the discretion was 
vested in him, and the Commissioners of the Dis¬ 
trict in the following six years, undertaken to re¬ 
voke or suspend permits because ‘‘they did not like 
the color of ^our hair”, this Court would have been 
deluged with petitions for writs of error, and it 
must further be presumed that this Court would 
have granted them. The small number of appli¬ 
cations for writs and the fact that not one has beer 
granted to review the reasonableness of the official 
action is a striking tribute to the justness and fair¬ 
ness with which this Act has been administered. 
We have, therefore, the administrative construction 
over a period of eleven years that the discretion re¬ 
posed in the enforcing officers is not to be exercised 
arbitrarily or capriciously but only when reason¬ 
ably necessary to carry into effect the purposes of 
the Act—the removal from the streets of dangerous 
and unsafe drivers. It is too well settled to require 
discussion that an administrative construction of 
an Act is entitled to great weight. 

United States v. Jackson, 280 U. S. 183. 

Swendig v. Washington Co., 265 U. S. 322. 

McLaren v. Fleischer, 256 U. S. 477. 

King v. District of Columbia, 51 App. 
D. C. 160. 

Wright v. Wardman, 55 App. D. C. 318. 


CONCLUSION 


It is respectfully submitted that the statute here 
under consideration, when properly construed, isi 
not an unconstitutional delegation of legislatives 
power, and that the action of the Board of Comj 

missioners in suspending the operator’s permit of 
plaintiff in error should be sustained. 
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